PART 15
CONTRACTING BY NEGOTIATION

] The Comptroller General’ sright of access to contractor records is established by the
clauses at 52.214-26 and 52.215-2 — the clause at 52.215-1 isreserved. The clause at
52.215-2 also stresses that this right of access “may not be construed to require the Con-
tractor or subcontractor to create or maintain any record that the Contractor or subcontractor
does not maintain in the ordinary course of business or pursuant to a provision of law”.
(84.702, 15.106-1, 25.901, 52.214-26, and 52.215-2, FAC 90-31, Case 94-740)

[] The FAR redefines the term “records’ to include not only books and documents but

also “accounting procedures and practices, and other data, regardless of type and regardless
of whether such items are in written form, in the form of computer data, or in any other
form.” (84.703, 52.214-26, and 52.215-2; FAC 90-31, Case 94-740)

[] contractors only have to incorporate the audit and records clause at 52.215-2 in sub-
contracts that exceed the smplified acquisition threshold and:

» That are cost-reimbursement, incentive, time-and-materials, labor-hour, or price-
redeterminable type or any combination of these,

» For which cost or pricing data are required; or

* That require the subcontractor to furnish reports as discussed in paragraph (€) of this
clause.

This conforms the audit rights at the subcontract level with those at the prime contract level.
(52.215-2; FAC 90-31, Case 94-740)

[] A new Alternate 111 to the clause at FAR 52.215-2 waives the Comptroller General’s
right to examine the records of foreign contractors. Do not automatically waive that right.



Rather, the FAR requires every reasonable effort to negotiate incorporation of the “basic’
clause at FAR 52.215-2 with the Comptroller’ sright of access intact — and the FAR
maintains essentially the same controls on waivers that formerly applied to decisions about
omitting the clause at 52.215-1. (825.901 and 52.215-2; FAC 90-31, Case 94-740).

15.106-1 Audit and Records—Negotiation clause.

FAR as of FAC 90-25

FAR asrevised

(8  This subsection implements 10 U.S.C.

2313(a), 41 U.S.C. 254(b), 16-U-5:6—2306(F), ad
OMB Circular No. A-133.

(b) The contracting officer shall, when contract-
ing by negotiation, insert the clause at 52.215-2,
Audit— Negotiation, in solicitations and contracts,

AT I
13.

In facilities contracts, the contracting officer shall
use the clause with its Alternate I. In cost-reim-
bursement contracts with educational institutions
and other nonprofit organizations, the contracting of -
ficer shall use the clause with its Alternate 11.

52.215-2 Audit and Records—Negotiation.

(a) This subsection implements 10 U.S.C.
2313, 41 U.S.C. 254d, and OMB Circular No. A-
133.

(b) The contracting officer shall, if contracting
by negotiation, insert the clause at 52.215-2, Audit
and Records—Negotiation, in solicitations and
contracts except those (1) not exceeding the
simplified acquisition threshold in Part
13; or (2) for utility services at rates not
exceeding those established to apply uni-
formly to the general public, plus any ap-
plicable reasonable connection charge.

(c) Infacilities contracts, the contracting officer
shall use the clause with its Alternate 1. In cost-
reimbursement contracts with educational institu-
tions and other nonprofit organizations, the contract-
ing officer shall use the clause with its Alternate I1.
If the examination of records by the
Comptroller General is waived in accor-
dance with 25.901, the contracting officer
shall use the clause with its Alternate I11I.

FAR as of FAC 90-25

FAR asrevised

(8 Examination of costs. If this is a cost-
reimbursement, incentive, time-and-materials, labor-
hour, or price-redeterminable contract, or any com-
bination of these, the Contractor shall maintain—
and the Contracting Officer or representatives of the
Contracting Officer shall have the right to examine
and audit—beeks, records, deeuments, and other evi-

(@) As used in this clause, records in-
cludes books, documents, accounting pro-
cedures and practices, and other data, re-
gardless of type and regardless of whether
such items are in written form, in the
form of computer data, or in any other
form.

(b) Examination of costs. If thisis a cost-
reimbursement, incentive, time-and-materials, labor-
hour, or price redeterminable contract, or any com-
bination of these, the Contractor shall maintain and
the Contracting Officer, or an authorized repre-
sentative of the Contracting Officer, shall have the
right to examine and audit all records and other evi-



aﬂHres—eH:—)—sufﬂuent to reflect properly aII costs
claimed to have been incurred or anticipated to be in-

curred in performing this contract. This right of ex-
aminations shall include inspection at all reasonable
times of the Contractor's plants, or parts of them,
engaged in performing the contract.

(b) Cost or pricing data. If, pursuantte-taw, the
Contractor has been required to submit cost or pric-
ing data in connection with pricing this contract er

any-medificationte-thiseontract, the Contracting
Officer or representatives of the Contracting Officer

whe-are-employeesef-the- Gevernment shall have

the right to examine and audit all of the Contractor's

besks, records, decurmentsand-ether-data,regardiess

to proposing, negotiating, pricing, or performing
the contract or modification, in order to evaluate the
accuracy, compl eten&ss, and currency of the cost or

(¢) Reports. If the Contractor isrequired to fur-
nish cost, funding, or performance reports, the Con-
tracting Officer or representatives of the Contracting
Officer whe-are-employeesof-the Gevernment shall
have the right to examine and audit books, records,
other documents, and supporting materials, for the
purpose of evaluating (1) the effectiveness of the
Contractor’s policies and procedures to produce data
compatible with the objectives of these reports and

dence sufficient to reflect properly al costs claimed
to have been incurred or anticipated to be incurred di-
rectly or indirectly in performance of this contract.
This right of examination shall include inspection at
all reasonable times of the Contractor's plants, or
parts of them, engaged in performing the contract.

(c) Cost or pricing data. If the Contractor has
been required to submit cost or pricing datain con-
nection with any pricing action relating to this
contract, the Contracting Officer, or an authorized
representative of the Contracting Officer, in order
to evaluate the accuracy, completeness, and currency
of the cost or pricing data, shall have the right to
examine and audit all of the Contractor's records, in-
cluding computations and projections, related to—

(1) The proposal for the contract, subcontract,
or modification;

(2) The discussions conducted on the pro-
posal(s), including those related to negotiating;

(3) Pricing of the contract, subcontract, or
modification; or

(4) Performance of the contract, subcontract or
modification.

(d) Comptroller General—(1) The
Comptroller General of the United States,
or an authorized representative, shall have
access to and the right to examine any of
the Contractor's directly pertinent records
involving transactions related to this con-
tract or a subcontract hereunder.

(2) This paragraph may not be con-
strued to require the Contractor or subcon-
tractor to create or maintain any record
that the Contractor or subcontractor does
not maintain in the ordinary course of
business or pursuant to a provision of
law.

(e) Reports. If the Contractor is required to fur-
nish cost, funding, or performance reports, the Con-
tracting Officer or an authorized representative of
the Contracting Officer shall have the right to exam-
ine and audit the supporting records and materials,
for the purpose of evaluating (1) the effectiveness of
the Contractor's policies and procedures to produce
data compatible with the objectives of these reports
and (2) the data reported.



(2) the data reported.

(d) Availability. The Contractor shall make
available at its office at al reasonable times the ma
terials described in paragraphs (a) and (b) abeve, for
examination, audit, or reproduction, until 3 years a-
ter final payment under this contract, or for any
shorter period specified in Subpart 4.7, Contractor
Records Retention, of the Federal Acquisition Regu-
lation (FAR), or for any longer period required by
statute or by other clauses of this contract. In addi-
tion—

(2) If this contract is completely or partially
terminated, the records relating to the work ter-
minated shall be made available for 3 years after
any resulting final termination settlement; and

(2) Records relating to appeas under the Dis-
putes clause or to litigation or the settlement of
claims arising under or relating to this contract
shall be made available until such appeals, liti-

gation, or claims are dispesed-of.

(f) The Contractor shall insert a clause contain-
ing all the terms of this clause, including this para-
graph (5, in al subcontracts under this contract that
are-everthe-smallpurehase Hmitatter in FAR Part
13,-altering-the-elause-only as necessary to identify
properly the contracting parties and the Contracting
Officer under the Government prime contract.

(f) Availability. The Contractor shall make
available at its office at all reasonable times the rec-
ords, materials, and other evidence described in para-
graphs (a), (b), (c), (d), and (e) of this clause,
for examination, audit, or reproduction, until 3 years
after final payment under this contract or for any
shorter period specified in Subpart 4.7, Contractor
Records Retention, of the Federal Acquisition Regu-
lation (FAR), or for any longer period required by
statute or by other clauses of this contract. In addi-
tion—

(1) If this contract is completely or partially
terminated, the records relating to the work termi-
nated shall be made available for 3 years after any re-
sulting final termination settlement; and

(2) Records relating to appeals under the Dis-
putes clause or to litigation or the settlement of
claims arising under or relating to this contract shall
be made available until such appeals, litigation, or
claims are finally resolved.

(g) The Contractor shall insert a clause contain-
ing all the terms of this clause, including this para-
graph (g), in all subcontracts under this contract that
exceed the simplified acquisition threshold
in FAR Part 13, and—

(1) That are cost-reimbursement, in-
centive, time-and-materials, labor-hour, or
price-redeterminable type or any combina-
tion of these;

(2) For which cost or pricing data are
required; or

(3) That require the subcontractor to
furnish reports as discussed in paragraph
(e) of this clause.

The clause may be altered only as necessary to
identify properly the contracting parties and the Con-
tracting Officer under the Government prime con-
tract.



Alternate | (APR 1984). In facilities contracts,
add the following sentence at the end of paragraph (a)
of the basic clause:

The obligations and rights specified in this para
graph shall extend to the use of, and charges for the
use of, the facilities under this contract.

Alternate || (FEB 1993). In cost-reimbursement
contracts with educational and other nonprofit insti-
tutions, add the following paragraph (g) to the basic
clause:

(9) The provisions of OMB Circular No. A-133
“Audits of Institutions of Higher Learning and Other
Nonprofit Institutions” apply to this contract.

Alternate | (OCT 1995). As prescribed in
15.106-1(c), in facilities contracts, add the follow-
ing sentence at the end of paragraph (b) of the basic
clause:

The obligations and rights specified in this
paragraph shall extend to the use of, and charges for
the use of, the facilities under this contract.

Alternate Il (OCT 1995). As prescribed in
15.106-1(c), in cost-reimbursement contracts with
educational and other non-profit institutions, add the
following paragraph (h) to the basic clause:

(h) The provisions of OMB Circular No. A-
133, "Audits of Institutions of Higher Learning and
Other Nonprofit Institutions," apply to this contract.

Alternate |1l (OCT 1995). As pre-
scribed in 15.106-1(c), delete paragraph
(d) of the basic clause and redesignate the
remaining paragraphs accordingly.

[] contracti ng officers can solicit bids and proposals electronically and permit contrac-
torsto submit bids and proposals el ectronically. When preparing a solicitation authorizing
electronic offers, specify the electronic commerce method(s) that bidders may use. Also
consider the impact of electronic datainterchange on the time reasonably needed by offerors
to prepare and submit offers — electronic commerce should speed up the the process of
preparing and submitting offers. (814.202-1, 14.202-2, 14.202-8, 14.203-1, and 15.402 ;

FAC 90-29, 91-104)
15.402 General.
(k)

are authorized,
method(s) that offerors may use.

In accordance with Subpart 4.5, contracting officers may authorize
use of electronic commerce for submission of offers.
the solicitation shall

If electronic offers
specify the electronic commerce

[FAC 90-29]

] You may instruct offerors to package and submit past performance data separate and
apart from pricing information and, if needed, technical data. (§15.406-5 Part IV, FAC 90-

26).

[ contracti ng officers must state all significant evaluation factors and subfactorsin
requests for proposals. (FAC 90-31, Case 94-701) See also 15.605(d).



15.406-5 Part |IV—Representations and instructions.

FAR as of FAC 90-25

FAR asrevised

(b) Section L, Instructions, conditions, and
notices to offerors or quoters. Insert in this sec-
tion solicitation provisions and other information
andinstructions not requi red e sewhereto guide
of ferors or quoters in prepari ng proposas or quo-
tations. Any alteration perta ning to the soli cita
tion shal be induded in this section as pat of
the provision a 52.252-3, Alteations in Solidi-
tation. Prospective offerors or quoters may be in-
structed to submit technicd proposds in sever-
able pats to meat agency requirements. The sev-
erable parts shoul d provide for separation of teeh-
Aeal—and cost or pricing daa The instructions
may specify further organi zati on of proposd or
quotation parts, such as (1) administrative, (2)
management, (3) techni cd,-and (4) cost or pric-
ing data

(¢) Section M, Evaluation factors for award.
Identify all factors, including cost or price, cost or
price-related factors, and non-cost or non-price-related
factors, and any significant subfactors that will be
considered in awarding the contract (see 15.605(€)
and (f) and the multiple award provision at 52.215-
34) and state the relative importance the Government
places on those eval uation factors and subfactors.

(b) Section L, Instructions, conditions, and
notices to offerors or quoters. Insert in this sec-
tion solicitaion provisions and other information
andinstructions not requi red dsewhereto guide
of ferors or quoters in prepai ng proposas or quo-
tations. Any alteraion perta ning to the solicita
tion shdl be ind uded in this section as pat of
the provision a 52.252-3, Alteations in Solici-
tation. Prospective offerors or quoters may be in-
structed to submit technica proposds in sever-
able pats to mest agency requirements. The sev-
erable parts should provide for separation of cost or
pricing data, past performance data and, when
needed, technical data. The instructions may
specify further organization of proposal or quotation
parts, such as (1) administrative, (2) management,
(3) technical, (4) past performance, and (5) cost
or pricing data._[FAC 90-26]

(¢) Section M, Evaluation factors for award. Ider+
tify all significant factors, including cost or price,
cost or pricerdlated factors, and non-cost or non-
price-rdated factors, and any significant subfactors
that will be considered in awarding the contract (see
15.605(d) and €) and the multiple award provision at
52.215-34) and state the relative importance the
Government places on those evaluation factors and
subfactors. [FAC 90-31]

[] Whenever firmson amailing list fail to submit an offer in response to a solicitation,
the clauses at 52.214-9 and 52.215-15 require them to notify the contracting officer of their
desire to continue receiving solicitations for such requirements. Absent such notice, the
FAR alows contracting officersto strike their names from the mailing list. The FAR will
now permit offerorsto deliver the notice electronically rather than on paper. Moreover,
contracting officers will not incorporate the clauses at 52.214-9 or 52.215-15 if they solicit
offers through electronic data interchange methods that do not require the keeping of so-
licitation mailing lists. (814.201-6, 15.407, 52.214-9 and 52.215-15; FAC 90-29, Case 91-

104)

15.407 Solicitation provisions.

FAR as of FAC 90-25

FAR asrevised

(d) The contracting officer shall—
(1) Insertin RFP'sfor other than construction

(d) The contracting officer shall—
(1) Insertin RFP's for other than construction




the provision at 52.215-13, Preparation of Offers;
(2) Insertin RFP's the provision at 52.215-
14, Explanation to Prospective Offerors;
(3) Insertin RFP's the provision at 52.215-
15, Failure to Submit Offer; and

* %k % % %

52.215-15 Failure to Submit Offer.

the provision at 52.215-13, Preparation of Offers;

(2) Insertin RFP's the provision at 52.215-
14, Explanation to Prospective Offerors;

(3) Insertin RFP's the provision at 52.215-
15, Failure to Submit Offer, except when us-
ing electronic data interchange methods
not requiring solicitation mailing lists;
and [FAC 90-29]

* % % % %

FAR as of FAC 90-25

FAR asrevised

Recipients of this solicitation not responding
with an offer should not return this solicitation, un-
less it specifies otherwise. Instead, they should ad
vise the issuing office by letter or postcard whether
they want to receive future solicitations for similar
requirements. If arecipient does not submit an offer
and does not notify the issuing office that future so-
licitations are dedired, the recipient’'s name may be
removed from the applicable mailing list.

Recipients of this solicitation not responding
with an offer should not return this solicitation, un-
less it specifies otherwise. Instead, they should ad-
vise the issuing office by letter, postcard, or estab-
lished electronic commerce methods,
whether they want to receive future solicitations for
similar requirements. If a recipient does not submit
an offer and does not notify the issuing office that
future solicitations are desired, the recipient's name
may be removed from the applicable mailing list.

[ When award will be on the basis of competitive proposals, determine whether to in-
corporate the award clause at FAR 52.215-16 with or without Alternate 1. Generdly re-
serve the right to award without discussions by using Alternate I1. The advantage of Alter-
natell: Initia proposals are likely to more realistic. Use the clause without the Alternate
when discussions are clearly inevitable (e.g., when the contemplated contract type is cost

reimbursable). (FAC 90-31, Case 94-701)

[] For civilian agencies, FAR 52.215-16, Alternate 11, expands the Government’ s right

to award without discussions. Under the previous award clause at 52.215-16, the Gov-
ernment’ sright to award without discussions had been grestly limited in case law. Basi-

cally, the Comptroller General only alowed award without discussions when (1) the RFP
provided for award to the lowest priced offer in the competitive range and (2) the contract-
ing officer had no reason to believe that discussions would yield a better price. Now, you
can award without discussions even in “ greatest value” competitions and trade-off the costs
of conducting discussions against the possibility of seeing some slight improvement in
BAFO pricesvis-avisthoseinitially proposed.

For DoD, NASA, and Coast Guard, the new Alternate |1 replacesthe prior Alternate 111 —
with no essential change in language. The language of the former Alternate 11 is now part
of the basic provision. (FAC 90-31, Case 94-701)



15.407 Solicitation provisions.

FAR as of FAC 90-25

FAR asrevised

(d) The contracting officer shall—
* % % %

4) Insert in RFP's the provision at 52.215-16, Con-
tract Award.

(i) Civitian-agencies—other-than-the-Coast-Guard
A e IIE I ]IEE'H"EI'I ’ I:E’ OnaLities ane Space-Admiistra

(it) If the RFP is for construction, the contracting
officer shall use the provision with its Alternate |.

52.215-16 Contract Award.

(d) The contracting officer shall—
* % % %

(4) Insert in RFP's the provision at 52.215-16,
Contract Award.

(i) If the RFP isfor construction, the contracting
officer shall use the provision with its Alternate I.
If awards are to be made without discus-
sions, also use Alternate II.

(ii) If the contracting officer intends to
evaluate offers and make award without
discussions, use the basic provision with
its Alternate I1.

FAR as of FAC 90-25

FAR asrevised

* % % %

(¢) Fhe-Gevernmentay—award-a—centracton
hebagsof initial_off e with G
stens. Therefore, each initial offer should contain the
offeror’s best terms from a cost or price and techni-
cal standpoint.

* % % %

* % % %

(c) The Government intends to evaluate
proposals and award a contract after con-
ducting written or oral discussions with

all responsible offerors whose proposals
have been determined to be within the
competitive range. However, each initial
offer should contain the offeror's best
terms from a cost or price and technical
standpoint.

* * * %

Alternate Il (SEPT 1995). As pre-
scribed in 15.407(d)(4)(ii), substitute the
following paragraph (c) for paragraph (c)
of the basic provision:

(c) The Government intends to evaluate
proposals and award a contract without
discussions with offerors (except commu-
nications conducted for the purpose of
minor clarification). Therefore, each ini-
tial offer should contain the offeror's best
terms from a cost or price and technical
standpoint. However, the Government re-



serves the right to conduct discussions if
later determined by the Contracting Offi-
cer to be necessary.

[]  contracti ng officers may use electronic data interchange to notify prospective offerors
of any change to the closing date for submitting proposals. (815.410, FAC 90-29, Case 91-

104)

15.410 Amendment of solicitations before closing date.

FAR as of FAC 90-25

FAR asrevised

* * % %

(b) The contracting officer shal determine if
the d osing date needs to be changed when amend-
ing a solicitaion. If the time avalable before
dosing is insufficdent, prospective offerors or
quoters shdl be notifi ed by telegram or telephone
of an extension of thed osing date, and-theneti-
freaton shdl be confirmed in the written
anendment to the solicitation. The contracting
officer shdl not awad a contract unless any
amendments madeto an RFP have been issued in
sufficient time to be considered by prospective
offerors.

* * % %

(b) The contracting officer shall determine if the
closing date needs to be changed when amending a
solicitation. If the time available before closing is
insufficient, prospective offerors or quoters shall be
notified by electronic data interchange, tee-
gram, or telephone of an extension of the closing
date. Telephonic and telegraphic notices
shall be confirmed in the written amendment to the
solicitation. The contracting officer shall not awvad
a contract unless any amendments made to an RFP
have been issued in sufficient time to be consdered
by prospective offerors.

[] 1 an offeror withdraws an electronical ly transmitted proposal, purge the proposal and
all related datafrom al data storage systems — both primary and backup. . (815.412; FAC

90-29, Case 91-104)

15.412 Late proposals, modifications, and withdrawals of proposals.

FAR as of FAC 90-25

FAR asrevised

* % % %

(d When alaeproposd or modfiction isrexived
andit is dear from avalaleinfarmation that it cannot
be cond dered for avard the contracting offica shdll
promptly natify theofferor tha it was reeived lde and
will nat becorsidaed Thenoti ceneadnot begiven
when the proposed contract is to beawadedwithina
few days and the nati ce prescribedin 15.1001(9(1)
wou d auffice

* % % %

(d When alateproposd or modficion isrecived
andit is dear fram aval leinfarmation that it cannot
be cond dered for avard the contracting office shall
promptly natify theofferor tha it was reeived lae and
will na becorsidaed Thenoti ceneednot begiven
when the proposed contract is to beawadedwithin a
few days and the natice prescribedin 15.1002(cY1)
wou d suffice. [FAC 90-31]

* * * %

(h) Upon withdrawal of an electroni-

cally transmitted proposal, the data re-



ceived shall not be viewed and shall be
purged from primary and backup data stor-
age systems.

[] Cognizant technical officials are responsible both for technical and past performance
requirements related to the source selection process. (FAC 90-26)

15.604 Responsibilities.

(8 Agency heads or their designees are responsi-
ble for source selection.

(b) The cognizant technical official is responsible
for the technical requirements related to the source
selection process.

(c) The contracting officer is responsible for con-
tractual actions related to the source selection proc-
ess, including—

(2) Issuing solicitations to which this subpart
applies in accordance with Subpart 15.4 and this
subpart;

(2) Conducting or coordinating cost or price
analyses as prescribed in Subpart 15.8;

(3) Conducting or controlling al negotiations
concerning cost or price, technical requirements,
and other terms and conditions; and

(4) Selecting the source for contract award, un-
less another official is designated as the source se-
lection authority.

(8) Agency heads or their designees are responsi-
ble for source selection.

(b) The cognizant technical official is responsible
for the technical and past performance re-
quirements related to the source selection process.
[FAC 90-26]

(c) The contracting officer is responsible for con-
tractual actions related to the source selection proc-
ess, including—

(1) Issuing solicitations to which this subpart
applies in accordance with Subpart 15.4 and this
subpart;

(2) Conducting or coordinating cost or price
analyses as prescribed in Subpart 15.8;

(3) Conducting or controlling all negotiations
concerning cost or price, technical requirements,
past performance, and other terms and condi-
tions; and [90-26]

(4) Selecting the source for contract award, un-
less another official is designated as the source se-
lection authority.

Past Performance and Quality

[] contracti ng officers must evaluate “ past performance” in every competitive negotiation
if the estimated value of the requirement exceeds:

» $1,000,000 for solicitations issued on or after July 1, 1995.
» $500,000 for solicitations issued on or after July 1, 1997
» $100,000 for solicitations issued on or after January 1, 1999.

Exception: You do not have to evaluate past performance if the contracting officer docu-
ments the rationale for disregarding past performance in the contract file. [8§15.605, FAC 90-
26]



[] contracti ng officers must also consider quality in every source selection, through in-

clusion in one or more non-price factors (e.g., past performance, technical excellence,
management capability, personnel qualifications, prior experience, and schedule compli-
ance). [§15.605, FAC 90-26]

Environmental Objectives

[] contracti ng officers must consider “environmental objectives’ in every source selec-
tion “where appropriate”. Possible objectives. “promoting waste reduction, source reduc-
tion, energy efficiency, and maximum practicable recovered materia content” [§15.605,
FAC 90-27]

Award On Low Price or Cost

[] TheFAR reaffirmsthat contracting officers may continue to award contracts, where

appropriate, on the basis of lowest [evaluated] price or cost to responsible offerors whose
offers meet the solicitation’s minimum criteria for acceptable award. Remember to state
this basis of award in the solicitation. (§15.605, FAC 90-31, Case 94-701)

In this context, you generally may not use responsibility-related factors (e.g., past performance) other than
for responsibility determinations, and such determinations are subject to “ Certificate of Competency” review
by the Small Business Administration.

Greatest Value Competitions

(] Numerica wei ghts are NOT mandated (or encouraged) by the FAR. The FAR reaf-

firms that numerical weights can be used — and do not necessarily have to be disclosed in
the RFP. Contracting officers may disclose numerical weights “on acase by case basis’ in
the solicitation. Although the new FAR language does not discourage this practice, dis-
closing weights generally isNOT good practice. The Comptroller General has repeatedly
ruled that Source Selection Authorities have discretion to overrule numerical scores when
weights are NOT disclosed in the solicitation. (§15.605, FAC 90-31, Case 94-701)

Incorporating Evaluation Factorsin RFPs

[] contracti ng officers no longer have to state all evaluation factors in requests for pro-
posals — only the significant factors. (FAC 90-31, Case 94-701) Sce also §15.406-5.

[] RFPsmust di rectly, expressly state whether:



» Significantly moreim-

Non-Price evalua-
tion factors (taken
asawhole) are ...

portant than, or

* Approximately equd in
importance to, or

Cost or price.

» Significantly lessimpor-
tant than ...

Insert thislanguage as the prelude in Section M (when using the UCF). (FAC 90-31, Case 9%4-

701)

15.605 Evaluation factors and subfactors.

FAR as of FAC 90-25

FAR asrevised

(8) Thefactorsthat will be considered in evalu-
ating proposals shedtd be tailored to each acquisition
and include only those factors that will have anim-
pact on the source selection decision.

(b) The evaluation factors that apply to an acqui-
sition and the relative importance of those factors are
within the broad discretion of agency acquisition ef-
fietdls—Hewever, price or cost to the Government
shall be included as an evaluation factor in every
source selection.

(a) The factors and subfactors that will be
considered in evaluating proposals shall be tailored
to each acquisition and shall include only those fac-
tors that will have an impact on the source selection
decision. [FAC 90-31]

(b) The evaluation factors and subfactors
that apply to an acquisition and the relative impor-
tance of those factors and subfactorsare
within the broad discretion of agency acquisition Of -
ficials except that— [FAC 90-26][FAC 90-
31]

(i) _Price or cost to the Government shall be in-
cluded as an evaluation factor in every source selec-

tion. [FAC 90-26]

(ii) Past performance shall be evaluated
in_all competitively negotiated acquisi-
tions expected to exceed $100,000 not
later than January 1, 1999, unless the
contracting officer documents in the con-
tract file the reasons why past perfor-
mance should not be evaluated. Agencies
may develop their own phase-in schedule
for past performance evaluations which
meets or exceeds the following mile
stones: All solicitations with an estima-
ted value in excess of (A) $1.000,000 is-
sued on or after July 1, 1995; (B)
$500,000 issued on or after July 1, 1997;
and (C) $100,000 issued on or after Janu-
ary 1, 1999. Past performance may be
evaluated in competitively negotiated ac-

guisitions estimated at $100,000 or less

at the discretion of the contracting offi-




Quality alse shall be addressed in every source selec-

tion. tr evaluation factors, guality+rray—be-expressed
H-terms-ef technical excellence, management capa

bility, personnel qualifications, prior experience,

pastperfermanee, and schedule compliance.

Any other relevant factors, such as cost realism,
may also beincluded.

(d) In awarding a cost-reimbursement contract, the
cost proposal should not be controlling, since ad
vance estimates of cost may not be valid indicators
of final actual costs. There is no requirement that
cost-reimbursement contracts be awarded on the ba
sis of lowest proposed cost, lowest proposed fee, or
the lowest total proposed cost plus fee. The award of
cost-reimbursement contracts primarily on the basis
of estimated costs may encourage the submission of
unrealigtically low estimates and increase the likeli-
hood of cost overruns. The primary consideration
should be which offeror can perform the contract in a
manner most advantageous to the Government, as
determined by evaluation of proposals according to
the established evaluation criteria

(e) The solicitation shall clearly state the evalua
tion factors, including cost or price, cost or price-
related factors, and non-cost or non-price-related fac-

cer. [FAC 90-26]

(iii) Quality shall be addressed in every source
selectionthrough inclusion in one or more
of the non-cost evaluation factors or subfac-
tors, such as past performance, technical ex-
cellence, management capability, personnel qualifi-
cations, prior experience, and schedule compliance.

[FAC 90-26 and 31]

(iv) Environmental objectives, such as
promoting waste reduction, source reduc-
tion, energy efficiency, and maximum
practicable recovered material content (see
Part 23), shall also be considered in every
source selection, when appropriate. [FAC

90-27]

(2) Any other relevant factors or subfactors,
such as cost realism, may also be included. [FAC
90-26 and 31]

(o) In awarding a cost-reimbursement contract,
the cost proposal should not be controlling, since
advance estimates of cost may not be valid indicators
of final actual costs. There is no requirement that
cost-reimbursement contracts be awarded on the ba-
sis of lowest proposed cost, lowest proposed fee, or
the lowest total proposed cost plus fee. The award of
cost-reimbursement contracts primarily on the basis
of estimated costs may encourage the submission of
unredlistically low estimates and increase the likeli-
hood of cost overruns. The primary consideration
should be which offeror can perform the contract in a
manner most advantageous to the Government, as
determined by evaluation of proposals according to
the established evaluation criteria.

(&d)(1)_The solicitation should be structured to
provide for the selection of the source whose pro-
posal offers the greatest value to the Government in



tors, and any significant subfactors, that will be
consdered in making the source selection and their
relative importance (see 15.406-5(c)). Numerica
weights, which may be employed in the evaluation
of proposals, need not be disclosed in solicitations.
The solicitation shall inform offerors of minimum
requirements that apply to particular evaluation fac-
tors and significant subfactors.

(f) In addition to other factors, offers will be
evauated on the basis of advantages and disadvan-
tages to the Government that might result from
making more than one awad (see 15.407(h)). The
contracting officer shall assume for the purpose of
making multiple awards that $500 would be the at-
ministrative cost to the Government for issuing ad
administering each contract awarded under a solicita-
tion. Individual awards shall be for the items or
combination of items that result in the lowest ag-

terms of performance, risk management, cost or
price, and other factors. At a minimum, the so-
licitation shall clearly state the significant evalua-
tion factors, such as cost or price, cost or price-
related factors, past performance and other non-cost
or non-price-related factors, and any significant sub-
factors, that will be considered in making the source
selection, and their relative importance (see 15.406-
5(c)). Numerical weights, which may be employed
in the evaluation of proposals, need not be disclosed
in solicitations. The solicitation shall inform offer-
ors of minimum requirements that apply to particu-
lar evaluation factors and significant subfactors. The
solicitation shall inform offerors of minimum re-

guirements that apply to particular evaluation factors
and significant subfactors. Further, the solici-
tation shall state whether all evaluation
factors other than cost or price, when
combined, are

__(i) Significantly more important than
cost or price,

(i) Approximately equal to cost or
price, or
__(iii) Significantly less important than
cost or price.

(2) The solicitation may elaborate on
the relative importance of factors and sub-
factors at the discretion of the contracting
officer. Agencies may elect to assign
numerical weights to evaluation factors
and employ those weights when evaluat -
ing proposals. Numerical weights need not be
disclosed in solicitations; however, nothing
precludes an agency from disclosing the
weights on a case-by-case basis. The so-
licitation may state that award will be
made to the offeror that meets the solici-
tation's minimum criteria for acceptable
award at the lowest cost or price.

(fe) In addition to other factors, offerswill be
evaluated on the basis of advantages and disadvan-
tages to the Government that might result from
making more than one award (see 15.407(h)). The
contracting officer shall assume for the purpose of
making multiple awards that $500 would be the ad-
ministrative cost to the Government for issuing and
administering each contract awarded under asolicita-
tion. Individual awards shall be for theitems or
combination of items that result in the lowest ag-




gregate cost to the Government, including the as=  gregate cost to the Government, including the as-
sumed administrative costs. sumed administrative costs.

[] 1 an dectronic proposal is“unreadable’, immediately notify the offeror and provide
the offeror with an opportunity to submit clear and convincing evidence:

» Of the content of the proposal as originally submitted; and

» That the proposal is unreadable because of a Government software or hardware error,
malfunction, or other Government mishandling.

An éectronic proposal isunreadable if you cannot determine whether it conformsto the es-
sential requirements of the solicitation. (815.607; FAC 90-29, Case 91-104)

15.607 Disclosure of mistakes before award.

FAR as of FAC 90-25 FAR asrevised

* k *x x % * %k % kx %

(d) If a proposal received at the Gov-
ernment facility in electronic format is
unreadable to the degree that conformance
to the essential requirements of the solici-
tation cannot be ascertained from the
document, the contracting officer immedi-
ately shall notify the offeror and provide
the opportunity for the offeror to submit
clear and convincing evidence—

(1) Of the content of the proposal as
originally submitted; and

(2) That the unreadable condition of
the proposal was caused by Government
software or hardware error, malfunction,
or other Government mishandling. [FAC
90-29]

[ When awarding on the basis of lowest evaluated price or cost with consideration lim-

ited to offersthat satisfy the solicitations' minimum criteria for acceptable award, generally
you may NOT use responsibility-related factors (e.g., past performance) other than for re-
sponsibility determinations. Such responsibility determinations are subject to “ Certificate
of Competency” review by the Small Business Administration. In best value source selec-
tions, a comparative assessment of past performanceis distinct and different from the re-
sponsibility determination under FAR §9.103 and not subject to “Certificate of Compe-
tency” reviews. (815.608, FAC 90-26).

[] When evaluati ng past performance information, consider such issues as:



* Thenumber and severity of an offeror’s problems,
» Effectiveness of corrective actions taken by the offeror,

* Theofferor' s overal work record.

* Ageand relevance of past performance information.

(815.608, FAC 90-26)

] Generd ly speaking, agency officials have broad discretion when determining the
sources and types of past performance information to evaluate — which should be tailored
to the circumstances of the acquisition. (§15.608, FAC 90-26)

[] When you plan to evaluate past performance, the solicitation shall afford an offeror the

opportunity to identify existing or past contracts awarded to the offeror that are similar in
nature to the proposed terms and conditions of the solicitation. Contracting officers aso
may invite the offerors to provide information on problems encountered during perform-
ance of existing or past contracts and on the steps being taken by the offerorsto correct the

problems. (§15.608, FAC 90-26)

[] contracti ng officers may obtain information on the past performance of an offeror
from sources other than the offeror. Thisincludes any source (public or private sector)
known to the Government. In particular, obtain information from contracting activities
anywhere in the Government which have evaluated an offeror’ s performance as prescribed

in FAR Part 42.15. (815.608, FAC 90-26)

[ Ass gn aneutral evaluation for past performance to any offeror which lacks relevant

past performance history. (§15.608, FAC 90-26)

15.608 Proposal evaluation.

FAR as of FAC 90-25

FAR asrevised

(a) Proposal evaluation is an assessment of both the

proposal and the offeror’s ability (aseenveyedby-the
prepesal) to successfully accomplish the prospective

contract. An agency shall evaluate competitive pro-
posals solely on the factors specified in the solicita-
tion.

(1) Cost or price evaluation. The contracting of-
ficer shall use cost or price analysis (see Subpart
15.8) to evaluate the cost estimate or price, not only
to determine whether it is reasonable, but also to de-
termine the offeror’s understanding of the work and
ability to perform the contract. The contracting offi-
cer shall document the cost or price evaluation.

(2) Technical evaluation. * * * *

() Proposal evaluation is an assessment of both
the proposal and the offeror's ability to successfully
accomplish the prospective contract. An agency
shall evaluate competitive proposals solely on the
factors specified in the solicitation. [FAC 90-26]

(1) Cost or price evaluation. The contracting of-
ficer shall use cost or price analysis (see Subpart
15.8) to evaluate the cost estimate or price, not only
to determine whether it is reasonable, but also to de-
termine the offeror’ s understanding of the work and
ability to perform the contract. The contracting offi-
cer shall document the cost or price evaluation.

(2) Past Performance evaluation. (i)
Past performance information is an indica-
tor of an offeror's ability to perform the
contract. The comparative assessment of
past performance information is separate
from the responsibility determination re-
quired under 9.103. The number and se-



verity of an offeror's problems, the effec-
tiveness of corrective actions taken, the
offeror's overall work record, and the age
and relevance of past performance infor-
mation should be considered at the time it
is used.

(ii) Where past performance is to be
evaluated, the solicitation shall afford of-
ferors the opportunity to identify Federal,
state and local government, and private
contracts performed by the offerors that
were similar in nature to the contract be-
ing evaluated, so that the Government
may verify the offerors’ past performance
on these contracts. In addition, at the
discretion of the contracting officer, the
offerors may provide information on prob-
lems encountered on the identified con-
tracts and the offerors corrective actions.
Past performance information may also be
obtained from other sources known to the
Government. The source and type of past
performance information to be included in
the evaluation is within the broad discre-
tion of agency acquisition officials and
should be tailored to the circumstances of
each acquisition. Evaluations of contrac-
tor performance prepared in accordance
with Subpart 42.15 are one source of per-
formance information which may be used.

(iii) Firms lacking relevant past per-
formance history shall receive a neutral
evaluation for past performance. [90-26]

(3) Technical evaluation. * * * *

(] If the RFPincluded FAR 215-16 absent Alternate 11, establish a competitive range
and conduct discussions with all offerorsin the competitive range.

If Alternate Il was incorporated, determine whether discussions are necessary. |f neces-
sary, document the reasons in the contract file. The new FAR language provides no exam-
ples of circumstances under which discussions might be necessary. Among the potential
reasons for conducting discussions:
* No proposal istechnically acceptable.
» Only one proposal istechnically acceptable, because other offerors appear to have misinterpreted the
RFP’ s requirements.
» All prices appear to be unreasonably high, compared with prior prices or current market pricesfor like
deliverables.
* Thelowest offered price appears to be unredlistic (e.g., the product of a potential cost estimating mis-
take) when compared with the Government estimate.



e All pricesare unrealistically low.
(FAC 90-31, Case 94-701)

15.610 Written or oral discussion.

FAR as of FAC 90-25

FAR asrevised

(&) Therequirement in paragraph (b) of this sec-
tion for written or oral discussion need not be ap-
plied in acquisitions—

(2) In which prices are fixed by law or regula-
tion;

(2) Of the set-aside portion of apartial set-aside;

3 ilia es-other-than-

| st 7 . ”
tsAhternate . Once the Government states its in-
tent to award without discussions, the rationale for
reversal of this decision shall be documented in the
contract file.

(b) Except as provided in paragraph (a) above,
the contracting officer shall conduct written or oral
discussion with all responsible offerors who submit
proposals within the competitive range. The content
and extent of the discussionsis a matter of the con-
tracting officer’ s judgment, based on the particular
facts of each acquisition (but see paragraphs (c) and
(d) betow).

(a) Therequirement in paragraph (b) of this sec-
tion for written or oral discussion need not be go-
plied in acquisitions—

(1) In which prices are fixed by law or regula
tion;

(2) Of the set-aside portion of a partial set-aside;

(3) In which the solicitation notified
all offerors that the Government intends
to evaluate proposals and make award
without discussion unless the contracting
officer determines that discussions (other
than communications conducted for the
purpose of minor clarification) are consid-
ered necessary (see 15.407(d)(4)). Once
the Government states its intent to award
without discussions, the rationale for re-
versal of this decision shall be docu-
mented in the contract file.

(b) Except as provided in paragraph (a) of this
section, the contracting officer shall conduct writ-
ten or oral discussion with all responsible offerors
who submit proposals within the competitive range.
The content and extent of the discussionsis a matter
of the contracting officer's judgment, based on the
particular facts of each acquisition (but see para
graphs (c) and (d) of this section.

] Duri ng discussions, provide an offeror the opportunity to discuss past performance

information not previoudy made available to the offeror for review and comment. This
does NOT apply to information on past performance collected under FAR 42.15 — unless
the contracting activity had failed to provide contractors with opportunities to review and
comment on the past performance records as required by that FAR section.



During discussions, DO NOT disclose the names (or other identifiers) of individuals which
provided reference information on the offeror’ s past performance. (§15.610, FAC 90-26)

15.610 Written or oral discussion.

FAR as of FAC 90-25

FAR asrevised

* k k %

(c) The contracting officer shall—

(1) Control all discussions;

(2) Advise the offeror of deficiencies in its pro-
posal so that the offeror is given an opportunity to
satisfy the Government’ s requirements;

(3) Attempt to resolve any uncertainties concern-
ing the technical proposal and other terms and condi-
tions of the proposal;

(4) Resolve any suspected mistakes by calling
them to the offeror’ s attention as specifically as pos-
sible without disclosing information concerning
other offerors proposals or the evaluation process
(see 15.607 and Part 24); and

(5) Provide the offeror a reasonable opportunity
to submit any cost or price, technical, or other revi-
sions to its proposal that may result from the dis
cussions.

* k k %

(c) The contracting officer shall—

(1) Control al discussions;

(2) Advise the offeror of deficiencies in its pro-
posal so that the offeror is given an opportunity to
satisfy the Government’ s requirements;

(3) Attempt to resolve any uncertainties concern-
ing the technical proposal and other terms and condi-
tions of the proposal;

(4) Resolve any suspected mistakes by calling
them to the offeror’ s attention as specifically as pos-
sible without disclosing information concerning
other offerors proposals or the evaluation process
(see 15.607 and Part 24);

(5) Provide the offeror a reasonable opportunity
to submit any cost or price, technical, or other revi-
sions to its proposal that may result from the dis
cussions, and

(6) Provide the offeror an opportunity
to discuss past performance information
obtained from references on which the of-
feror had not had a previous opportunity
to comment. Names of individuals pro-
viding reference information about an of-
feror's past performance shall not be dis-
closed. [FAC 90-26]

[]  When reviewi ng proposed indirect costs, ask the cognizant audit office to determine
whether any audits completed during the preceding 12 months addressed those costs. Do
not request anew audit of the proposed indirect costs if information from the prior auditsis
adequate for determining the reasonabl eness of those costs. [§15.805-5, FAC 90-31, Case 94-

740]

15.805-5 Field pricing support.

FAR as of FAC 90-25

FAR asrevised

(8(1) When cost or pricing data are required, con-
tracting officers shall request a field pricing report
(which may include an audit review by the cognizant
contract audit activity) before negotiating any con-
tract or modification resulting from a proposa in

(8)(1) When cost or pricing data are required, con-
tracting officers shall request a field pricing report
(which may include an audit review by the cognizant
contract audit activity) before negotiating any con-
tract or modification resulting from a proposal in



excess of $500,000, except as otherwise authorized
under agency procedures, unless information avail-
able to the contracting officer is considered adequate
to determine the reasonableness of the proposed cost
or price. Requests for field pricing support should
be tailored to ask for minimum essential informa
tion needed to ensure afair and reasonable price. In-
formation of the type described in subdivisions
(a(1)(i) through (a)(1)(vi) of this subsection, which
is often available to the contracting officer from the
Administrative Contracting Officer or from the cog-
nizant auditor, may be useful in determining the ex-
tent of any field pricing support that is needed—

* % % %

excess of $500,000, except as otherwise authorized
under agency procedures, unless information avail-
able to the contracting officer is considered adequate
to determine the reasonableness of the proposed cost
or price. The contracting officer should
contact the cognizant audit office to de-
termine the existence of audits addressing
proposed indirect costs. In accordance
with 41 U.S.C. 254d and 10 U.S.C. 2313,
the contracting officer shall not request a
preaward audit of such indirect costs un-
less the information available from any
existing audit completed within the pre-
ceding 12 months is considered inadequate
for determining the reasonableness of the
proposed indirect costs. Requests for field pric-
ing support should be tailored to ask for minimum
essential information needed to ensure a fair and rea
sonable price. Information of the type described in
subdivisions (a)(1)(i) through (a)(1)(vi) of this sub-
section, which is often available to the contracting
officer from the Administrative Contracting Officer
or from the cognizant auditor, may be useful in de
termining the extent of any field pricing support that
is needed—

* % % %

[] Notify unsuccessful offerors within three days after award. (FAC 90-31, Case 94-701)
Consider notification by registered mail, with return receipt requested, or E-Mail with
automatic return receipt, or fax if your fax software or hardware verifies receipt by the re-
ceiving fax station. For the purpose of this section, “day” means calendar day, except that
the period will run until aday which is not a Saturday, Sunday, or legal holiday. (FAC 90-

31, Case 94-701)

(] contracti ng officers can use electronic rather than paper medium to transmit preaward
notices, postaward notices, and notices of award. (FAC 90-31, Case 94-701)

SUBPART 15.10—PREAWARD, AWARD, AND POSTAWARD NOTIFICATIONS,

PROTESTS, AND MISTAKES

FAR as of FAC 90-25

FAR asrevised

15.1001 General. This subpart applies to
the use of competitive proposals, as de-
scribed in 6.102(b), and a combination of
competitive procedures, as described in



15.1002 Notifications to unsuccessful

6.102(c). To the extent practicable, how-
ever, the procedures and intent of this
subpart, with reasonable modification,
should be followed for acquisitions de-
scribed in 6.102(d): broad agency an-
nouncements, small business innovation
research contracts and architect-engineer
contracts. However, they do not apply to

multiple award schedules, as described in
6.102(d)(3).

offerors.

FAR as of FAC 90-25

FAR asrevised

(a) General. The contracting officer shall prempthy
notify each offeror whose proposal is determined to
be unacceptable or whose offer is not selected for

award, urtessdiselesdre-might prefudice the Gev-
erAment-sihaterest.

(b) Preaward notices. (1) When the proposal
evaluation period for a solicitation not using
simplified acquisition procedures in Part
13 is expected to exceed 30 days, or when alimited
number of offerors have been selected as being
within the competitive range (see 15.609), the con-
tracting officer, upon determining that a proposal is
unacceptable, shall promptly notify the offeror. The
notice shall at least state (i) in general terms the ba-
sisfor the determination and (ii) that arevision of
the proposal will not be considered. [FAC 90- 29]

(2) In asmall business set-aside (see Subpart
19.5), upon completion of negotiations and determi-
nations of responsibility, but prior to award, the
contracting officer shall inform each unsuccessful of-
feror in writing of the name and |ocation of the ap-
parent successful offeror. The notice shall also state
that (i) the Government will not consider subsequent
revisions of the unsuccessful proposal and (ii) no re-
sponse is required unless a basis exists to challenge
the small business size status of the apparently suc-
cessful offeror. The noticeis not required when the
contracting officer determines in writing that the ur-
gency of the requirement necessitates award without
delay.

(c) Postaward notices. (1) After award of
contracts resulting from solicitations not using

(a) General. Within three days after the date
of contract award, the contracting officer shall
notify, in writing or electronically, each of-
feror whose proposal is determined to be unaccept-
able or whose offer is not selected for award.
"Day", for purposes of the notification
process, means calendar day, except that
the period will run until a day which is
not a Saturday, Sunday, or legal holiday.

(b) Preaward notices. (1) When the proposal
evaluation period for a solicitation estimatedte-ex-
ceedthe-smalpurchase Himiatrentapart 13 is ex-
pected to exceed 30 days, or when alimited number
of offerors have been selected as being within the
competitive range (see 15.609), the contracting offi-
cer, upon determining that a proposal is unaccept-
able, shall promptly notify the offeror. The notice
shall at least state (i) in general terms the basis for
the determination and (ii) that arevision of the pro-
posal will not be considered.

(2) In asmall business set-aside (see Subpart
19.5), upon completion of negotiations and deter-
minations of responsibility, but prior to award, the
contracting officer shall notify each unsuccessful of-
feror in writing or electronically of the name
and location of the apparent successful offeror. The
notice shall also state that (i) the Government will
not consider subsequent revisions of the unsuccess-
ful proposal and (ii) no responseisrequired unless a
basis exists to challenge the small business size
status of the apparently successful offeror. The no-
tice is not required when the contracting officer de-
termines in writing that the urgency of the require-
ment necessitates award without delay.

(c) Postaward notices. (1) Prempthy-after avard
of contracts resulting from soli citations exeeeding



simplified acquisition procedures, the con-

tracting officer shall notify unsuccessful offerorsin

writing or electronically, unless preaward no-
tice was given under paragraph (b) of this section.

The notice shall include—

(i) The number of offerors solicited;

(i) The number of proposals received;

(iii) The name and address of each offeror receiving
an award;

(iv) The items, quantities, and unit prices of each
award (if the number of items or other factors
makes listing unit prices impracticable, only
thetotal contract price need be furnished); and

(v) In general terms, the reason the offeror’s pro-
posal was not accepted, unless the priceinfor-
mation
in (iv) above readily reveals the reason. In no
event shall an offeror’s cost breakdown, profit,
overhead rates, trade secrets, manufacturing
processes and techniques, or other confidential
business information be disclosed to any other
offeror.

(2) For acquisitions subject to the Trade Agree-
ments Act or the North American Free Trade
Agreement (NAFTA) Implementation Act (see
25.405(e)), the information in paragraph (c)(1)
of this section shall be provided to unsuccessful
offerors from designated or NAFTA countries
promptly, but in no event later than seven
working days after contract award.

(3) Upon request, the contracting officer shall
furnish the information described in
15.1001(c)(1) (i) through (V) to unsuccess-
ful offerorsin solicitations using sim-
plified acquisition proceduresin
Part 13.

15.1003 Notification to successful

offerors.

the smat-purehase Hmitatton-tr-Part13; the con-

tracting officer shall notify unsuccessful offerorsin

writg; unless preaward notice was given under
paragraph (b) of this section. The notice shall in-
clude—

(i) The number of offerors solicited

(i) The number of proposals received;

(iii) The name and address of each offeror receiving
an award;

(iv) The items, quantities, and unit prices of each
award (if the number of items or other factors
makes listing unit prices impracticable, only
the total contract price need be furnished); and

(v) In genera terms, the reason the offeror’s pro-
posal was not accepted, unless the priceinfor-
mation
in (iv) above readily reveals the reason. In no
event shall an offeror’s cost breakdown, profit,
overhead rates, trade secrets, manufacturing
processes and techniques, or other confidential
business information be disclosed to any other
offeror.

(2) For acquisitions subject to the Trade Agree-
ments Act or the North American Free Trade
Agreement (NAFTA) Implementation Act (see
25.405(e)), the information in paragraph (c)(1)
of this section shall be provided to unsuccessful
offerors from designated or NAFTA countries
promptly, but in no event later than seven
working days after contract award.

(3) Upon request, the contracting officer shall

furnish the information described in 15.1001(c)(1)(i)

through (v) to unsuccessful offerorsin solicitations

net-execedingthe-smalpurchase Hmitation in Part
13.

FAR as of FAC 90-25

FAR asrevised

The contracting officer shall award a contract
with reasonable promptness to the successful offeror
(selected in accordance with 15.611(d)) by transmit-
ting written of the award to that offeror (but see
15.608(b)). * * * * *

The contracting officer shall award a contract

with reasonable promptness to the successful offeror
(selected in accordance with 15.611(d)) by transmit-
ting written or electronic notice of the award to
that offeror (but see 15.608(b)). * * * * *

Requests for Debriefings



[] offerors (including awardees — not just the unsuccessful ) may request debriefings

whenever award is on the basis of competitive proposals, whether or not the contracting of-
ficer conducted discussions and whether or not award was on price and price related factors
alone. (815.1004, FAC 90-31, Case 94-701)

Conducting Debriefings

[] Debriefi ngs can be by electronic or any other method acceptable to the contracting of-
ficer. (815.1004, FAC 90-31, Case 94-701)

[] Reaffirmsthat COsare responsible for chairing debriefings (unless the CO is unavail-

able, in which case the contracting officer may designate some other agency representative
to serve as the chair with approval of anindividua alevel above the CO). Also reaffirms
that “individual s actually responsible for the evaluations shall provide support”.
(815.1004, FAC 90-31, Case 94-701)

Debriefing Do’'sand Don’ts

[] Previoudly, the FAR required only that the Government share its evaluation of the

significant weaknesses or deficiencies in the offeror’ s proposal. In addition, the Govern-
ment team must at minimum now provide information on:

* Theoveral evaluated cost and technical rating of the successful offeror and the de-
briefed offeror, if applicable (obviously thiswould not apply to debriefings of
awardees).*

* Theoveral ranking of all offerors when any ranking was developed by the agency
during the source selection.*

* A summary of therationale for award.*

* For commercial end items delivered under the contract, the make and modd of the
awardee sddiverable*

* Reasonable responses to relevant questions about whether source selection procedures
contained in the solicitation, applicable regulations, and other applicable authorities
were followed.

(* do not apply to A& E contracts)

[] However, you still may NOT provide point by point comparisons of the debriefed of-

feror's proposa with those of other offerors. Moreover, you still may NOT revea any in-
formation exempt from release under the Freedom of Information Act, including—

» Trade secrets.
» Privileged or confidential manufacturing processes and techniques.

* Commercia and financial information that is privileged or confidential, including cost
breakdowns, profit, indirect cost rates, and similar information. (815.1004, FAC 90-
31, Case 94-701)

[] The Freedom of Information Act also protects the names of individuals providing ref-
erence information about an offeror's past performance. (815.1004, FAC 90-26)

Summarizing the Debriefing for the Record



] Youmust prepare an “official” summary of the debriefing for the contract file. The
FAR doesn’'t detail the contents of this summary. It couild take the form of a memorandum
for the record. Include a copy of the script, if you have such. Alsoinclude alist of ques-
tions and how they were answered. (815.1004, FAC 90-31, Case 94-701)

Availability of Information from Debriefings to Prospective Offerors

[] 1f, within one year of the protested contract award, you issue anew solicitation or re-
guest for BAFOs, make the following information available to all prospective offerors:

» Information on the successful offeror’s proposal provided in any debriefings on the

origina award.

»  Other nonproprietary information that would have been provided to the original offer-

ors.

(815.1004, FAC 90-31, Case 94-701)

15.1004 Debriefing of unsuccessful offerors

FAR as of FAC 90-25

FAR asrevised

(8) When a contract is avarded on the basis of

otherthanpricedlone (sce-Subpart-15:6}, unsdeeess-
ful offerors, upon their written request, shall be de

briefed as-seen-aspessible and furnished the basis

for the selection decision and contract award.

(8 When acontract is awarded on the basis of
competitive proposals, an offeror, upon its
written request received by the agency within
three days after the date the unsuccessful
offeror receives notice of contract award,
shall be debriefed and furnished the basis for the se-
lection decision and contract award. When practi-
cable, debriefing requests received more
than three days after the offeror receives
notice of contract award shall be accom-
modated. However, accommodating such
untimely debriefing requests does not ex-
tend the time within which suspension of
performance can be required, as this ac-
commodation is not a "required debrief-
ing" as described in FAR Part 33. To the
maximum extent practicable, the debrief-
ing should occur within five days after re-
ceipt of the written request. "Day", for pur-
poses of the debriefing process, means calendar day,
except that the period will run until a day which is
not a Saturday, Sunday, or legal holiday.

(b) Debriefings of successful and un-
successful offerors may be done orally, in
writing, by electronic means, or any other
method acceptable to the contracting offi-
cer.

(c) The contracting officer should
chair any debriefing session held. Indi-
viduals actually responsible for the




(b) Debriefing information shall include the
Government’s evaluation of the significant weak or
deficient factorsin the proposal; hewever—point-by-
point comparisons with other offerors proposals
shall not be made. Bebriefing-shaltnet—+eveathe

: . hrical . : .

orthe-evaluation-scering Moreover, debriefing shall
not reveal any information that-is-het—releasable un-

der the Freedom of Information Act; fer-example—

(1) Trade secrets;

(2) Privileged or confidential manufacturing
processes and techniques, and

(3) Commercial and financia information that
is privileged or confidential, including cost bresk-
downs, profit, indirect cost rates, and similar infor-
mation; and

(¢) The contracting officer shall include a sum-
mary of the debriefing in the contract file.

evaluations shall provide support. If the
contracting officer is unavailable, another
agency representative may be designated
by the contracting officer_on a case-by-
case basis, with the approval of an indi-
vidual a level above the contracting offi-
cer.

(d) At a minimum, the debriefing information
shdl include—

(1) The Government's evaluation of the signifi-
cant weaknesses or deficienciesin the offeror's pro-
posa, if applicable;

(2) The overall evaluated cost or price
and technical rating, if applicable, of the
successful offeror and debriefed offeror;

(3) The overall ranking of all offerors
when any ranking was developed by the
agency during the source selection;

(4) A summary of the rationale for
award;

(5) For acquisitions of commercial end items,
the make and model of theitem to be delivered
by the successful offeror; and

(6) Reasonable responses to relevant
guestions about whether source selection
procedures contained in the solicitation,
applicable regulations, and other applica-
ble authorities were followed.

(e) The debriefing shall not include point-by-
point comparisons of the debriefed offeror's proposal
with those of other offerors. Moreover, debriefing
shall not reveal any information exempt from release
under the Freedom of Information Act including—

(1) Trade secrets,

(2) Privileged or confidential manufacturing proc-
esses and techniques;

(3) Commercia and financial information that is
privileged or confidential, including cost break-
downs, profit, indirect cost rates, and similar infor-
mation; and

(4) The names of individuals providing
reference information about an offeror's
past performance. [FAC 90-26]

(f) The contracting officer shall include an of-
ficial summary of the debriefing in the contract
file.

(g) If, within one year of contract
award, a protest causes the agency to is
sue either a new solicitation or a new re-
quest for best and final offers on the pro-
tested contract award, the agency shall



make available to all offerors—

(1) Information provided in any de-
briefings conducted on the original award
about the successful offeror's proposal;
and

(2) Other nonproprietary information
that would have been provided to the
original offerors.

52.215-16 Contract Award.

FAR as of FAC 90-25 FAR asrevised

FEEH (h) The Government may disclose the

following information in post-award de-
briefings to other offerors: (1) the over-
all evaluated cost and technical rating of
the successful offeror; (2) the overall
ranking of all offerors, when any ranking
was developed by the agency during source
selection; (3) a summary of the rationale
for award; and (4) for acquisitions of
commercial end items, the make and
model or commercial item description of
the item to be delivered by the successful
offeror.

[] Reject electronic proposals unless the offeror used an electronic commerce method
specifically stipulated or permitted by the solicitation. (852.215-9; FAC 90-29, 91-104)

52.215-9 Submission of Offers. * * * * * (d) Offers submitted by electronic
commerce shall be considered only if the electronic commerce method was
specifically stipulated or permitted by the solicitation.

L] 1f submitted by an electronic commerce method authorized by the solicitation, do not
consider an offer to be late if the Government received the offer “not later than 5:00 p.m.
one working day prior to the date specified for receipt of” bids or proposals. (814.304-1,
52.214-7, 52.214-23, 52.214-32, 52.214-33, 52.215-10, and 52.215-36; FAC 90-29, 91-
104)

52.215-10 Late Submissions, Modifications, and Withdrawals of Proposals.

FAR as of FAC 90-25 FAR asrevised

(& Any proposal received at the office designated (@) Any proposal received at the office designated
in the solicitation after the exact time specified for in the solicitation after the exact time specified for




receipt will not be consdered unless it is receved
before award is made and it—

52.215-36
(Overseas).

Late Submissions,

M odifications,

receipt will not be consdered unless it is recaved
before award is made and it—

(4 Was transmitted through an
electronic commerce method author-
ized by the solicitation and was re-
ceived by the Government not later
than 5:00 p.m. one working day
prior to the date specified for receipt
of proposals; or

* %k %k % %

and Withdrawals of Proposals

FAR as of FAC 90-25

FAR asrevised

(8 Any proposal received at the office designated
in the solicitation after the exact time specified for
receipt will not be consdered unless it is received
before award is made and it—

(1) Wassent by mail or, if authorized by the
solicitation, was sent by telegram or via facsm-
ile, and it is determined by the Government the
late receipt was due solely to mishandling by the
Government after receipt at
the Government installation; or

(2) Isthe only proposal received.

(@) Any proposal received at the office designated
in the solicitation after the exact time specified for
receipt will not be consdered unless it is received
before award is made and it—

(1) Wassent by mail or, if authorized by the
solicitation, was sent by telegram or via facsm-
ile, and it is determined by the Government the
late receipt was due solely to mishandling by the
Government after receipt a
the Government installation;

(2) Was transmitted through an electronic
commerce method authorized by the solicitation
and was received by the Government not later
than 5:00 p.m. one working day prior to the date
specified for receipt of proposals; or [FAC 90-29]

(3) Isthe only proposal received.



